In the Westphalian State, Customary International Law (CIL) 
Introduction
The nation-state of Westphalian character is under attack! Globalization is impeding the sovereignty of the nation-state in all three of its traditional branches. Increasingly, commentators are questioning whether the Westphalian system of sovereign states will survive globalization. Elected lawmakers can no longer focus exclusively on domestic concerns. Legislators in our global world have to pay heed to international obligations of their states and to international law, both of which dictate the contents of domestic law (e.g., European Community (EC) directives). 2 In addition, leaders are also pressured by transnational interest groups such as Transnational Corporations [TNCs] and Non-Governmental Organizations [NGOs] . 3 When drafting legislation in technical fields such as business, science, or environmental protection, legislators are dependent on the input of a few individual international experts who shape domestic legislation worldwide. 4 In order to cope with today's global problems, national administrative agencies have cooperated informally with their respective counterparts all over the world. This has created a transnational network that is alienated from the direct influence of the national state. 5 This means that in some instances, individual foreign experts have more influence on domestic policies than elected officials. 6 Furthermore, national governments are no longer immune to the exorbitant power wielded by both TNCs and Transnational Interest Groups (TIGs). 7 Even the judiciary is no longer within the exclusive domain of the sovereign nation-state. National courts show an increasing tendency to consider the decisions of international and foreign courts when faced with complicated legal issues. 8 Courts within the member states of the European Convention on Human Rights (ECHR) now take into account the jurisprudence of the ECHR when reaching their own decisions. 9 Additionally, the International Criminal Court at The Hague has complimentary jurisdiction over crimes committed in more than 103 nations. 10 NGOs play an increasingly important role within almost every international organization.
11 They facilitate, organize, and participate in international conferences that often lead to the adoption of binding treaties. 12 Furthermore, NGOs monitor treaty compliance, thus shaping the contents of international obligations. 13 But do these conclusions also apply to Customary International Law (CIL)? Not according to most scholars. CIL is regarded by most as the last resort of state sovereignty. Even authors who willingly embrace the notion of globalization and the deconstruction of the nation-state see no room in the doctrine of CIL for the direct participation of transnational (or non-state) actors.
14 This article aims to deconstruct this classical view of CIL and analyze the effect that the continuing process of globalization has on the formation of modern CIL. First, I will outline some Realists' observations about the influence of globalization on the international legal framework. Second, I will analyze how these influences affect CIL. Finally, I will conclude with a discussion about the emergence of non-state actor participation in the creation of CIL. However, this concept is in statu nascendi, neither completely futuristic nor fully developed. Therefore, not all questions posed by the conceptual change will be fully answered. Further discussion is necessary to address all possible dogmatic and practical implications of this development.
Ultimately, the development of CIL could lead to the emergence of what I have termed in this article Customary Transnational Law. Unlike CIL, Customary Transnational Law is not limited to the customs of the community of states but is dependent on the customs of the international community at large. 709-11 (1996) .
14. See infra Part II.B.
I. A Realist's Observation
Globalization has influenced and changed most of the traditional paradigms associated with the Westphalian nation-state. The following section identifies the specific elements of globalization that influence the formation of CIL.
Several phenomena commonly associated with globalization are of great importance to the formation of CIL. However, for the purposes of this article, a brief overview of the relevant phenomena should suffice. Subsection A will identify and sketch out the "foundation" of globalization-the technological changes of the last decades and their relation to globalization. Subsection B will show how these changes led to the emergence of a global civic society. Subsection C will outline the great success of NGOs during this time of accelerated change. Finally, subsection D will highlight some of the impacts the above described developments had and continue to have on international law and especially the formation of CIL.
A. Technological Changes
Jessica Mathews calls the technological revolution of the last two decades "The most powerful engine of change in the relative decline of states and rise of non-state actors."
15 While this statement is fairly self-explanatory, I will examine the intricacies of her statement below.
As early as 1993, one commentator noted the increase of power of the individual vis-à-vis the state, which resulted from information technology and from the possibility of transmitting information around the world. 16 The Internet is not only one of the most used sources of news and information, 17 it is now even more open to the participation of individuals. Well-known media networks use their audiences as collectors of information.
18 Whole encyclopedias are written by private individuals in their spare time. 19 Through special Internet platforms, everyone is able to share home videos, be they serious or not, across the world. special interests ranging from protecting the environment to collecting small pottery elephants 21 are using modern mass communications to create global networks. 22 Through increased transnational communication, individuals now identify more with social groups held together by mutual interests than with fellow nationals with whom they do not share a common interest.
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B. Global Civic Society/Global Networks
The new media just described has created a world in which critical news about human rights abuses, political scandals, and environmental issues in any part of the world becomes immediately available worldwide. 24 This development has been met with an increasing interest of private individuals in global affairs. Individuals in modern society are far closer to everything that happens around the globe, and more importantly, they are far more interested and willing to engage in public protest concerning occurrences on the other side of the world. 25 Thus, when a state commits human rights abuses, it is not only exposed to the protests of its own citizens (who frequently cannot engage in public protest), but also to millions of private individuals all across the globe.
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In addition to this generalized global civic society, information technology has created a vast amount of networking opportunities for professionals. 27 As already shown in the introduction, domestic legislation and regulation are largely influenced by the work of informal governmental networks. Several transnational professional associations are able to participate in the creation and implementation of business or technical standards.
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C. NGOs
As already has become apparent from the brief observations made above, one crucial factor of globalization is the increasing organization of civil society into NGOs. However, the International Committee of the Red Cross (ICRC), one of the oldest and probably most prominent of NGOs, was influential and successful long before the above described effects of globalization occurred and even before the concept of globalization was first articulated. 29 So what is new about NGOs in the time of globalization, and why should one contemplate an increased influence of NGOs on the formation of CIL?
While NGOs are not a new concept and have been successful in the past, the process of globalization has elevated their power to an entirely different level.
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Several globalization-specific developments, such as the above described evolution of a global civic society, 31 are responsible for the current success of NGOs in international relations.
Another reason for the success of NGOs is the realization that many of today's most pressing problems are of a global nature and cannot be solved by each sovereign state on their own territory and terms. 32 As states proved unable-often due to political unwillingness-to pressure their peers to adopt certain policies, victims of global problems did not have any opportunity other than to globalize their non-governmental effort.
33 Thus issue-specific NGOs such as Greenpeace and Amnesty International have seen incredible growth and success in the past decades. 34 Furthermore, the denationalization of most of the major TNCs has likewise driven private actors normally confined to national organizations to seek a transnational presence. 35 TNCs are NGOs in a broader sense and are able to use their vast economic resources and power to influence states in a far greater way than the average special interest NGO. 36 It must be stressed that this development would have been virtually impossible had it not been for the technical revolution in the field of telecommunications. 
D. Globalization and International Law
The Introduction introduced several forces of globalization implicating the sovereignty of the nation-state. The following section will highlight a few distinct ways in which the above described effects of globalization influence the formation and content of international law and, to the extent possible at this moment, the formation of CIL.
NGOs and other non-state actors have an increasingly important influence on the negotiation and conclusion of multilateral treaties. 37 For example, NGOs participated as lobbyists as well as technical experts in the conference leading to the 1982 United Nations Convention on the Law of the Sea and were able to shape the outcome. 38 Further international treaties with clear non-state actor participation throughout the drafting process include the Convention on International Trade in Endangered Species, the World Heritage Convention, the Convention on Biological Diversity, and the Convention to Combat Desertification. 39 Furthermore, the halting of negotiations on the Multilateral Agreement on Investment is widely regarded as an excellent example of the power of dissent possessed by the emerging global civic society.
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A prime example of NGO influence is the role of the ICRC. 41 The ICRC is an active participant in all aspects of international law. It routinely is involved in negotiating and drafting international treaties. 42 Moreover, the ICRC is the only organization monitoring compliance with humanitarian law and the prohibition of torture on a regular basis, thus decisively shaping the content of these norms. 43 Finally, the ICRC is publishing an extensive work on "Customary International Humanitarian Law," 44 which, given the prominent role of the ICRC in the field of That this involvement gives NGOs a great possibility to participate in the shaping of international law as well as international policy decisions is selfevident. However, it also shows one more avenue through which NGOs in fact directly influence the formation and content of CIL. It is largely agreed that Resolutions of the United Nations General Assembly (UNGA), especially when supported by the whole UNGA, are one source to turn to when identifying opinio juris. 49 If one accepts that view and recognizes the leading role of NGOs in introducing and formulating many major UNGA Resolutions, one has to accept that there is, on a very practical level, non-state participation in the creation of CIL.
Despite the short overview of the ways in which globalization and its effects have impacted the creation and content of international law, it can still safely be asserted that globalization has led to a new variety of mechanisms through which the individual can participate in the world of international law.
II. Legal Implications of Increased Non-State Actor Participation in the International Legal Process with Special Regard to Customary International Law
As the traditional concept of CIL has been discussed at length by numerous scholars, 50 this paper will only briefly outline its major concepts and problems. 51 However, this simple and almost intuitive principle of lawmaking ("you have always done so, so I expect you to behave the same in the future") creates several problems with regard to some basic principles of international law. For example, consider the issue of the persistent objector 52 or powerful states dominating the process. 53 We will next turn to the question of how globalization has affected the process which leads to the emergence of CIL. I will first highlight some examples of how non-state actors participate in or influence the process. I will then look at practical approaches for dealing with the increased power of non-state actors. Finally, I will offer a conceptual rethinking of the CIL doctrine in light of non-state actor participation.
Having identified the theories of non-state actor participation, I will then address several points of possible critique before synthesizing the three different conceptual approaches and reconciling this new concept of CIL with traditional notions of custom as law. Lastly, I will address possible implications and questions of practical application.
A. The Realist's Observation Again
As the Introduction mentioned, this article is concerned with legal principles in statu nascendi. Accordingly, it is quite difficult to point out clear examples of non-state actor participation in actual cases of CIL formation. Nonetheless, this article will attempt to at least outline several examples of how non-state actors could have influenced the formation of CIL in the past.
The law of war crimes has been cited as an example of non-state actor par- ticipation. 54 Given that the victims and offenders of war crimes are individuals, they participate in shaping the relevant practice. 55 Here, however, a caveat is necessary; as the perpetrators of war crimes are usually acting as state officials, their actions could be seen as state practice. Furthermore, in this context, it seems far more important how the community of states deals with these transgressions of international law then by whom and how they have been committed.
However, the laws of internal and external conflict remain a useful example of non-state actor participation in creating CIL. The important role of the ICRC and its influential compendium of CIL has already been mentioned above. 56 Another observation is that the International Criminal Tribunal for the former Yugoslavia (ICTY) recognized the important role of non-state actors in that field by referring to the practice and statements of non-state actors when determining the state of CIL on internal armed conflicts.
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One of the most important observations, however, follows from the very nature of CIL as a process reliant on back and forth claims and counterclaims. The formation of CIL, even in its classical form, is an inherently communicative process. It relies heavily on the distribution of ideas and information. It seems that groups and individuals which act on a global level today will be more intimately involved in this process and thus actively participate in the formation of the output.
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B. Practical Approach
Several authors recognize the increased influence of non-state actors on the formation process of CIL but stop short of rethinking the conceptual basis. Instead, they prefer different models of indirect participation, leaving the ultimate power to create or change CIL with the sovereign nation-state.
Karsten Nowrot describes the vast avenues of NGO participation in the formation of public policy and international law and asserts that they heavily influ- ence the states' behavior. 59 However, he does not go as far as granting non-state actors the power of direct participation. Rather, he falls back on the traditional notion of sovereignty and international law when he concludes that NGOs have not been recognized as direct contributors in the formation of CIL and therefore can only exercise indirect influence. 60 In a later work concerned with the normative structure of TNC influence on legal prescription in the international economic order, he again addresses the issue of CIL. 61 Nowrot concedes that the state-centric view of CIL creation is not without critique and should not be taken as an absolute principle.
62 Furthermore, he accepts that Art. 38 I lit. b of the International Court of Justice statute leaves room for non-state actor participation and some practice of taking into account non-state actor opinio juris and practice. 63 However, Nowrot only wants to grant the status of lege ferenda to non-state actor participation and concludes that it should not to be accepted as the law.
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On the same line John King Gamble and Charlotte Ku, who have extensively analyzed the impact of modern technology on the work and success of NGOs 65 and see them as emerging new actors, 66 do not engage in a conceptual rethinking of CIL. Instead, they fall back on the traditional view of "states only" creation of CIL and assert indirect participation of non-state actors. 67 Similarly, Michael Byers, coming from a perspective of legal personality of international law, recognizes the involvement of non-state actors in the formation of international law as important, especially through the instrument of diplomatic protection. 68 But he is not able to concede any direct participation because nonstate actors lack full legal personality under international law.
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A more practical approach can be seen in Louis Sohn's description of sources of international law. He describes how international law, specifically CIL in the field of human rights, is shaped by concerned and influential individuals, rather than by states. 70 Sohn explains that, in practice, state officials rely almost entirely on the works of scholars or courts-which in turn also rely on the same scholars-when determining the content of CIL. 71 The overwhelming importance of scholarly and non-state issued information is evident in the compilation of CIL in humanitarian law, published by the International Committee of the Red Cross. 72 However, Sohn only elaborates on these circumstances with an air of anecdotal story-telling, without a conceptual or dogmatic approach.
C. Conceptual Approach
Three authors have adopted a conceptual approach to address the changes brought on by globalization. 73 Professor Jordan Paust has long argued for the direct participation of the individual in creating CIL, through what he calls a global expectation. 74 In 1991, Professor Isabelle R. Gunning argued for a de lege ferenda inclusion of non-state actors in the formation of CIL. 75 Her argument rests on the conviction that sometimes the ability to reach consensus can be more powerful than the power to coerce; it also rests on the factual power that non-state actors possess in a globalized world. 76 The most recent proposal of a conceptual rethinking of the role of non-state actors in the creation of CIL was made by Professor Christiana Ochoa 
D. Possible Critique
The question of participants in the international lawmaking process is analyzed through two principles of public international law which are used frequently by scholars and politicians who are trying to exclude any direct participation of non-state actors. The first is the principle of international legal personality; in other words, the question of who can be regarded as the subject of public international law. 79 The second principle, sovereignty, is often seen as reserving for states the exclusive right to create public international law. 80 In addition to these basic principles of public international law, the proposed reconceptualization of CIL could also be criticized on the basis of democracy theory. 81 Finally, one could doubt the factual necessity of any rethinking at all.
International Legal Personality
Many opponents of direct non-state actor participation argue that non-state actors are already excluded from any participation because they are mere objects or only partial subjects of international law. 82 Although today it seems that many commentators readily accept a notion of either a very general or a very specific legal personality of non-state entities, 83 they still argue that non-state entities do not participate significantly in the international lawmaking process. 84 Furthermore, it seems that even a large part of the commentators who accept this change 78 Although there is some discussion about including further requirements such as procedural or lawmaking capacity, international legal personality is most commonly defined as the capacity to bear direct rights and obligations under international law.
86 Accordingly, the next few paragraphs will evaluate the rights and obligations of non-state actors in international law, ultimately concluding that both individuals as well as NGOs are to a certain extent subjects of international law.
Due to the success of the human rights movement in the second half of the twentieth century, individuals today are protected by numerous international treaties that govern almost every aspect of their lives, and have recourse to more or less effective regional and global enforcement instruments, such as the European Court of Human Rights. 87 At the same time, the increasing acceptance and development of International Criminal Law has created a direct obligation of the individual to abide by many international norms with a direct threat of persecution should these norms be violated. 88 Thus the individual, as bearer of direct rights and obligations, has to be recognized as a subject of international law. However, there are still commentators who claim that individuals have no direct rights under international law. 89 Their arguments concentrate on the role that states play in the creation and enforcement of human rights. It is argued that one cannot speak of direct rights because in order to enforce these rights individuals need the consent or assistance of states. 90 This consent could be recognized by the submittal of a state to the jurisdiction of an international court or by the act of transforming international law into domestic law. 91 However, neither argument can be sustained. It is a basic notion of international law that conflict resolution through litigation or arbitration is subject to the consent of both parties. 92 Moreover, the transformation of human rights instruments might create enforcement mechanisms in the domestic realm, but it does not influence the international obligation to protect the rights of the individual. 93 As soon as a certain act committed against an individual is seen as a violation of law in the international sphere, that individual has attained a substantial right under international law, whether that right can be enforced by the individual or not.
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Other non-state actors such as NGOs or TNCs are protected by the same human rights instruments as individuals, as far as those rights apply to judicial persons, including property rights, association rights, and the right to privacy. 90. See Tucker, supra note 89, at 345. But see Menon, supra note 89, at 128 (acknowledging that states are no longer the exclusive subjects of international law as new entities have been admitted as actors on the international scene, and arguing that international organizations must be given a degree of international personality to make an impact on the international scene); Orakhelashvili, supra note 89, at 264 (proposing that rules of international treaties are directly applicable to rights for individuals as the object and purpose of these treaties is to protect the individual human being rather than safeguard the interests of the state).
91. 95. See Lindblom, supra note 79, at 137 (discussing "organization rights" held by NGOs and other organizations as a kind of "group right" ensured by human rights law); Ordnungstruktur, supra note 61, at 531. For an extensive discussion of the rights of corporations under the European The case for obligations, however, is not as simple. Most instruments that seem to create obligations for corporations operating on a transnational level are voluntary and rely on the cooperation of the TNCs. 96 Taking a contrary position, Karsten Nowrot convincingly argued that the factual position of power held by many TNCs leads to the presumption that this power is coupled with a position of obligatory legal subjectivity. 97 Thus, TNCs and NGOs must also be accepted as subjects of international law.
Sovereignty
Most critics of non-state actor participation in international lawmaking see it as a substantial threat to state sovereignty. 98 However, the term and concept of sovereignty is as entrenched in the discourse of international law, international relations, and political science as it is challenged, contested, and ambiguous. 99 The meaning and concept of the word sovereignty is changing constantly depending on when and by whom it is used. 100 Ian Ward very fittingly describes it as the grinning presence of the Cheshire Cat slipping in and out of reach to finally disappear leaving only an eerie afterthought.
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While most critics agree that absolute sovereignty has never existed in reality and that sovereignty as a concept has proven to be an obstacle to development, 102 also must be recognized that the concept has played a powerful role in the development of the modern world. 103 As the concept itself cannot be completely dismissed, I believe that sovereignty should be accepted as what it always has been throughout its history-a conceptual description of the factual allocation of power in both international and domestic realms. 104 Thus sovereignty can at the same time stabilize current allocations of power and serve as a tool for the dynamic reallocation of power. Therefore, the next step in our inquiry must be the question of factual allocation of power today.
In 1999, Professor Henkin wrote that the proponents of sovereignty as a concept of absolute state power behave "as if the concept is under siege."
105 And truly, the profound changes in international relations and global communication described above have led many authors to argue for the demise of the nation-state and the end of state sovereignty. 106 The essence of all these arguments-that globalization had immense impact on the concept of sovereignty-cannot be denied. The developments since the middle of the last century have changed the allocation of power in the domestic as well as in the international realm, thus changing the content of sovereignty as an underlying principle of international relations and state theory.
The main phenomena and influences of globalization on an international and a domestic level have been outlined above. At this point, however, some more specific aspects of transnational influences on legislative processes as well as policy decisions will be more thoroughly examined and instances of private lawmaking will be addressed.
Anne-Marie Slaughter points out that states are no longer able to successfully address today's global problems individually; only cooperation will lead to real solutions. 107 Instead of leaving states to their own devices, states now have to seek out each other and reserve the option to intervene in the affairs of another state.
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This conclusion is reflected in the rising importance of international organizations and the success of the international human rights movement. The necessity of cooperation leads to the emergence of essentially informal government networks which operate on a transnational level.
109 Their activities range from exchanging information or ideas to providing technical or professional assistance to other governments or states at all levels of government (legislative, executive, and judicial). 110 Without going into extensive detail, it is apparent that important decisions within any modern government are no longer independent from transnational influences. Another commentator challenges the traditional notion of sovereignty by noting that government networks usually lead to the transfer of regulatory schemes from more powerful to less powerful states. ing and enforcing legal obligations.
112 She describes bottom-up lawmaking as a process originating within a homogenous, although geographically diverse, group of non-state actors, which creates extensive rules governing specific professional conduct. 113 The process starts from a common practice and then involves extensive communication about substantial details. 114 The resulting rules initially have the character of soft law or "gentlemen's agreements," but frequently get transformed into "real" or "hard" international law through adoption by international organizations like the Organisation for Economic Co-operation and Development (OECD).
115
Specific examples for this kind of private lawmaking include the Uniform Customs and Practice (UCP) rules governing international letters of credit, which are approved and published by the International Chamber of Commerce, 116 and the rules drawn up by the Berne Union concerning export insurance. 117 Again, the broad participation of NGOs and TNCs in the drafting process of multilateral treaties has to be emphasized. NGOs and TNCs participate in setting the agenda for international conferences, completing the preparatory work, and influencing the actual drafting sessions. 118 The only stage they are not involved in is the actual vote.
119 However, the influence on the final text is still significant, and in 119. Cf. sources cited supra note 118. some cases NGOs have been able to stop a treaty from being enacted. 120 Some commentators go so far as to claim that the credit for the conclusion of the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) is solely owed to advocacy by TNCs organized by the Intellectual Property Committee. 121 Furthermore, some TNCs and NGOs wield so much power by force of either interest generating capability or economic pressure that they are able to significantly impose their interest on governments. 122 The power in the hands of TNCs is evident when one recalls that of the one hundred largest economies, fifty-one are corporations.
123 Thus, with the influence of TNCs and NGOs, the nation-state has also lost its role as the sole creator of international treaties.
NGOs also play a vital role in enforcing international legal obligations through compliance monitoring and publication of human rights violations. A prime example here is the ICRC's involvement in monitoring compliance with international humanitarian law, the prohibition of torture, etc. 124 In the field of human rights, NGOs like Amnesty International and Human Rights Watch play an important role in publicizing human rights violations, thus effectively contributing to the naming and shaming aspect of human rights treaties and supplying vital information for various UN procedures.
125 Transparency International, a NGO combating corruption, works together with the OECD to monitor compli- ance with the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions. 126 Already this somewhat brief collection of transnational influences in fields traditionally reserved to the single sovereign nation-state shows an undeniable shift in power. As the factual power on both the domestic and international level is no longer limited to nation-states, the principle of sovereignty will adapt and allow these new actors to participate according to their factual capacities. Therefore, it can be concluded that the principle of sovereignty does not exclude any non-state actor participation in the formation of CIL.
Democracy Theory
The perceived lack of democratic process in the creation and transposition of CIL, even in its classic form, has always troubled scholars. 127 Critics argued along the lines of third party effects: "one state one vote" and democratic legitimacy. 128 With the added participation of non-state actors, especially the increased participation of NGOs and TNCs which are generally not accountable to any broader constituency, 129 it is easy to imagine that cries of violated democracy will only grow more fervent.
However, increased non-state actor participation could also improve the legitimacy of CIL. 130 As has been shown, individuals and other non-state actors are subject to international rights and obligations. Furthermore, they have factual power on the international level. It is a basic principle of democracy that subjects should be involved in the formation of the law that is governing their behavior. 131 Traditional CIL itself lacks a certain directness in the involvement of democratically legitimized participants. Opening up the process to the smallest entities that are obligated by the norms seems only to add some legitimacy. 132 Paust, for similar reasons, argues that CIL by default is the most democratic form of international law since everyone is able to participate in its creation.
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In general the direct participation of all parties involved could lead to a higher degree of legitimacy. Still, it remains an open question at this point whether or not non-state actor participation will ultimately foster or harm global democracy.
Necessity
Another point of possible critique is whether there is a need to recognize nonstate actors as direct participants in international lawmaking. One could argue that it is sufficient to recognize non-state actors' factual power as legitimate indirect influences on the lawmaking activities of states. 134 The question here is whether there is a pressing need to adapt public international law; in other words, whether there is any benefit to be seen in accepting direct participation of nonstate actors.
The "practical" approaches outlined above serve well in accommodating and dealing with non-state actor influences on a short-term basis. State officials and practitioners in international law will still be able to assert and use CIL in the traditional way. However, the practical approaches fail in solving the more pressing question of the role of non-state actors in a globalized world, because these approaches fail to recognize the actual and direct influence of non-state actors. Thus, clinging to a state-centric notion of CIL only contributes to a perceived loss of democratic legitimacy of CIL. It is hard to call for compliance with a whole body of law, when at the same time a reasonable part of its source is left shrouded and is only recognized as indirect influence. Furthermore, it will be impossible to monitor and harness the influence non-state actors have on the norm-creation process of CIL, if the influence itself is not recognized.
Another important factor that cannot be ignored in this context is the need to include the new powerful international actors in the international legal framework. International law in the era of globalization has to be a law of cooperation in order to successfully adapt to new global challenges.
135 Some or even most of these international players wield so much power vis-à-vis single states that even 132 when international law governs their behavior, enforcement through coercive measures proves rather difficult. 136 Here one could point to the relation between states and TNCs, where states usually are reliant on the revenue provided by TNCs and thus are highly susceptible to pressure by these entities. 137 This creates issues of enforcement of international legal norms, especially when the norms were enacted without the participation of these corporations. Thus, a more inclusive approach to international prescription seems likely to achieve a high degree of compliance with the international norms created.
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E. Synthesis
This section will synthesize a concise view of globalized CIL from the above described arguments. The three different arguments can be roughly classified the following way: Paust pursues a more dogmatic approach, relying heavily on older writings about the importance and influence of a global expectation and lawmaking as a communicative process; 139 Gunning relies on the effects of globalization which have altered the notion of state sovereignty as well as increased factual participation in international relations by non-state actors; 140 and Ochoa supplies us with an extensive elaboration on the question, taking into account more absolute notions of global expectations and theories of process and democracy as well as recognizing the importance of recent changes brought about by globalization. 141 The truth, in this case, lies somewhere in between.
The idea of individual participation in the creation of CIL through the formation of a global expectation or global civic society certainly is not new and was not created through globalization. As far back as 1937, Lazare Koplemanas asserted that "all the subjects of law which are in close or even distant touch with international relations contribute to the formation of international custom." 142 He argued that custom as law has a strong sociological element exceeding the classical concept of law purely prescribed by the state as legislator. 143 Thus CIL is shaped by all participants of international relations, which today also encompasses a wide array of non-state actors. The proponents of a sociologically motivated legal scholarship argue on similar lines when they speak of a transnational legal process, which describes the way in which states and non-state actors interact in international relations and through that interaction create, shape, and apply international law. 144 The process of lawmaking and law compliance is seen as a complex interaction of different factors and players not limited to prescription and enforcement by states. 145 Others describe a global community process of international lawmaking in which individuals engage through various state and non-state mechanisms. 146 As already described above, Paust and Ochoa ground their theories of CIL in the writings of W. Michael Reisman and Myres S. McDougal who view the international prescriptive process as a series of claims and counterclaims with the involvement of all relevant international actors. 147 The importance of claims and counter claims in the formation of CIL might be illustrated by a look at the evolution of the international norm governing the width of the territorial sea. In the past, several different rules were used to determine the range of sea adjacent to the coast over which states could exercise their jurisdiction. Most of the rules were motivated by technical considerations such as the "range of visibility" or the "cannon shot" rule. 148 From the end of the eighteenth century to the beginning of the twentieth century, a three mile limit gradually spread around the globe but was never unanimously accepted. 149 After World War II, a number of newly formed countries started claiming larger territorial seas, ranging up to two hundred miles in width. 150 These excessive claims were of course repeatedly rejected by the majority of states. At the same time, however, no consensus could be achieved on a three mile, six mile, or twelve mile limit. 151 Over time, states gradually claimed more than the "traditional" three miles of territo-rial sea, leveling off at twelve miles today. 152 The percentage of states claiming a three mile zone decreased from 95 percent in 1900 to 4 percent in 1995 and the percentage of states claiming a twelve mile zone increased from 4 percent in 1930 to 83 percent in 1995. Today, it is accepted that the twelve mile zone is part of CIL.
153 The development outlined above seems to be a perfect example of the communicative process described by McDougal.
One could easily imagine that in a field of law of greater interest to various non-state actors, such as human rights, non-state actors would be much more involved in this process, facilitating claims of states and even making claims for legal protection of their own interest. These claims can take the form of public protest, advocacy, or recourse to domestic or international courts claiming a violation of CIL. 154 Although this inclusive process is hard to grasp and almost impossible to quantify, 155 it provides an adequate framework to analyze and justify specific influence of non-state actors on the formation and shaping of CIL. In general, one has to accept the roles of communication and global expectation in the process of international lawmaking.
These mechanisms did not have many outlets throughout what could be called the classical era of the Westphalian state. Since the advent of globalization, however, the possibilities and mechanisms of communication and forming a global expectation have increased exponentially. The technological changes described above have enabled individuals worldwide to effectively participate in the formation of a global expectation and the global communicative process that leads to the creation of international law. The global success of human rights and the accompanying change of the concept of the subject-object dichotomy of international law 156 have further opened up the constitutive process of international lawmaking to the participation of the individual. dogmatically possible throughout the classical era, it was largely dormant due to a lack of mechanisms and interest of society. Only globalization and the emergence of a new global civic society (or in Professor Ochoa's words, a cosmopolitan identity) have revived individual participation and also have created the need to find new mechanisms to accommodate the increased interest of society to participate in the creation of international law. 158 
F. Consolidation with Traditional Concept of Custom as Law
As illustrated above, the practical approach to globalized CIL does not constitute a long-term solution. Ochoa has supplied a convincing synthesis of the Paust and Gunning approach, which leaves open the reconciliation of Ochoa's concept of globalized CIL with the original or classical dogma of state-made CIL.
Such reconciliation has to start from the traditional concept of custom as law. Seen as a general source of law, domestic or international, custom embodies a long-standing, uniform practice which led to a general expectation that the actor would in the future behave in the same way and was obliged to do so. 159 Legal obligation and pure courtesy would accordingly be distinguished only by the level and content of public expectation. 160 This general principle of law has been transferred to the international sphere by classical scholars when defining the character and nature of CIL. 161 Today, the actions of states could constitute practice and expectation, or opinio juris. The actions did not have to be held by a community of individuals but by the community of states. 162 As international law at that time concerned only questions of interstate actions and disputes, 163 the limitation to state practice and state expectation was only logical.
However, this notion of sovereignty as well as international law has long since been dispelled. Individuals are protected by a vast amount of international human rights, rooted both in treaties and CIL. They can bring claims against states for the violation of international law before domestic and international courts and are regarded, at least in part, as subjects of international law. 164 As shown above, sovereignty is not what it used to be. Non-state actors have taken over a majority of the classical responsibilities of the state and participate in legislation, policy making, and the process of international affairs. 165 When one recognizes the changed role of individuals and states in international law and accepts the view that international law is no longer a purely interstate affair, the transfer of the principle of custom must also be adjusted to the new circumstances. CIL creates rights and obligations for non-state actors. Nonstate actors are active in all fields of international law as scholars, experts, victims, violators, lobbyists, or monitors. A truthful transposition of the principle of custom has to take into account all actors and subjects of international law. 166 This argument makes even more sense when the focus is shifted from general domestic customary law to the more common specific customary law. For example, for the creation of a customary right of way there is no need for general acceptance by the whole community, rather only the acceptance of everyone involved and affected by the right of way is necessary. The same can be said for CIL. Now that non-state actors are fully accepted as having rights and obligations under international law, they must participate in the creation of those norms.
G. Possible Implications and Problems of Practical Application
Implications
There are several fears associated with the increase of non-state actor participation in the formation of CIL. For example, it could be that non-state actor participation would lead to a significant increase in CIL limiting the action of states, thus impairing the flexibility that allows states to address certain problems. On the other end of the spectrum, one could imagine that a small group of individuals could, through their dissent, either hinder the emergence of a norm or at least act as persistent objector for their region of the world.
Regarding the potential for an increased number of CIL norms, it has to be noted that by raising the numbers of participants, uniform practice and opinio juris will be more difficult to achieve. Furthermore, one must keep in mind that while non-state actors gain importance, states are still the primary and most powerful players on the international level. Thus, it is more likely that we will see fewer CIL norms in the future.
The opposite scenario is rather unlikely. In order to satisfy the requirement of general and uniform practice, as well as opinio juris, absolute unanimity of all participants is not necessary. 167 The more participants there are the less important the dissent of a small group. Furthermore, the concept of the "persistent objector" itself is problematic and not fully accepted. 168 It is even less clear how it would transfer to non-state actor participants.
It does not seem likely that the acceptance of non-state actor participation would lead to a landslide change in CIL. 169 It could be anticipated that it will be easier for judges to determine the exact content of a human right under CIL if they are allowed to take open recourse to empirical documents provided by, for example, Human Rights Watch or Amnesty International. 
Identifying the Nature of the Subjective and Objective Element
Both Paust and Ochoa seem to view a normative global expectation as a formative element of CIL. 171 As this expectation has to be located within the subjective element of CIL, the question is what form the objective element is to take. In the human rights context, one could think of at least two variations. Concerning purely defensive rights, such as the prohibition of torture, the only relevant practice can be seen in public protest, i.e. the expression of a normative expectation to be free from certain behavior. Concerning more active rights, such as freedom of speech, relevant practice can also be seen in the constant practice coupled with the normative expectation to be free from persecution. Note here that the expectation is only normative and not factual, even though a free speech activist might know that he or she will be prosecuted, there will still be the normative expectation that there should be no prosecution. In other fields of international law, which see powerful individual actors in contrast to a global movement, such as international trade law, the elements of the new CIL or CTL will take more conservative forms. 
Proposed Operational Frameworks
Both Professor Gunning and Professor Ochoa (somewhat hesitantly) have offered proposals addressing how non-state actor participation could be operationalized. Gunning proposes NGO participation modeled after the United Nations Economic and Social Council (ECOSOC). 172 This proposal has been criticized by Ochoa and others. 173 I concur that NGO participation should be approached with caution. Ochoa elaborates on such diverse means of participation as UNGA resolutions, human rights litigation, or public surveys such as the Eurobarometer.
174 I will only add the thought that probably the most effective mechanism of participation is the articulation of the global public expectation through widespread newspaper commentaries and general public protest.
Conclusion
Owing to the changed role of non-state actors in international law, I chose the term Customary Transnational Law for the title of this article. It is intended to convey the idea that nations are no longer the only participants in the creation and application of CIL. In fact, individuals, NGOs, and TNCs, to whom CIL is constantly applied, are greatly contributing to the creation of customary law.
It must be reiterated that this paper is concerned with matters of international law that move and shift somewhere between lege lata and lege ferenda. It cannot yet be asserted that current international law fully accepts the direct participation of non-state actors in the formation of CIL. However, it has been shown that such influence is a fact and that it is not precluded as a matter of principle under international law. This paper attempts to address various points of criticism and shed light on questions of implications and practical application.
Of course, some questions have not been answered to the full satisfaction of neither the reader nor myself. However, these questions must be addressed and discussed no matter how troublesome the process and how nonspecific the answers might be. Important factors in international lawmaking might otherwise go undiscovered and international law itself would lose more and more legitimacy. 174. Ochoa, Individual, supra note 58, at 176-84.
